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BBHMMaHUIO 3aKOHOAATENIEN, IKCNEPTHOrO COOOLLECTBA U LMPOKOM 0OLLECTBEHHOCTU NpeaiaraeTcs pPyccKuii nepe-
BOJ, TEKCTa aHA/IMTMYECKOTO A0K/1a4a, NPeACcTaBNeHHOro AOKTOPOM opuanyeckux Hayk Knap ge na Xyr v gupekro-
pom EBponeiickoro LeHTpa 3akoHa v npasocyaua (European Centre for Law and Justice) gokTopom topmnanyeckmux
HayK I'peropom lMioneHkom B CoseTe EBponbl 26 anpens 2012, a Takxe B EBponelickom napnameHte 5 utona 2012 m
20 mapta 2013 roga.

EBpONenicknin LeHTP 3aKoHa 1 npaBocyaus (ECL)) asnseTca mexayHapoAHOM HenpaBUTe/IbCTBEHHOM OpraHM3aLuuen,

3aHMMAOLLENCA NOAAEPKKON M 3aLLMTON ayTEHTUUYHbIX MPaB U AOCTOMHCTBA YenoBeKa B EBpone n mupe. ECLJ umeet
cneumanbHbIi KOHCYNbTaTUBHbIM cTaTyc npu OOH ¢ 2007 r.

Pycckuii nepeBog, AOKYMEHTA NOArOTOB/EH C pa3peweHua EBponeickoro ueHTpa 3akoHa u npasocyamsa (ECLJ) B
pamkax paboTbl AHaMTUYECKOrO LieHTpa «CemeliHaa NoAnTUKa.PO» n MexpernoHanbHol obLecTBeHHOM OpraHu-
3aumm «3a npasa cembu». PaspeluaeTca cBO6OAHOE PacNpPOCTPaHEHME AAHHOIO AOKYMEHTa B LeNsAx NpaBo3almT-
HOM M MPOCBETUTENbCKOM AEATENbHOCTU, NPU YCIOBUN COXPAHEHUA €ro LUEeNOCTHOCTU U HEU3MEHHOCTM (BKItOYas
HacToALyo MHGOPMaLUIO), a TakKe ccbinok Ha ECLJ, ALL «CemeliHasa noanTunka.PP» n MOO «3a npaBa ceMbu».
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|. OBLUME CBEAEHUA O CYPPOTATHOM MATEPUHCTBE

OnpedeneHue

C lopuAaMUecKol TOYKM 3PEHUS CYpPOraTHOE MaTepPUHCTBO NpeacTaBaseT cobol A0roBoOp, COrNAacHO KOTOPOMY HKeH-
LLMHA COrnallaeTca BbIHOCUTb pebEHKa AN TPETbero AnLUa Uamn aumu,

[oroBopom fBNSIETCA «cornaweHne AByx Man bonee nuu, 06 YyCTaHOB/EHUM MO OTHOWEHWUIO K TPETbEMY JINLLY UK
rpynne nuu, 06a3atenbCTB No nepegade o6bekta 40rosopa M60 BbIMOJAHEHWNIO AW HEBLINOJHEHWNIO OrOBOPEHHDIX B

HEM ,u,eﬁcmmﬁ»l. B poroBope 0 CyppOraTHOM MATEPUHCTBE KEHLWMHA 06A3yeTcA BbINOIHUTb OFTOBOPEHHOE B HEM
Aencrene (BbIHOCUTL pebEHKa) 1 NepeaaTtb APYrol CTOpoHe 06beKT AoroBopa. «O6beKTOM A0roBopa», Takum obpa-
30M, ABnAeTcA cam pebEHOK. O4HAKO COrnacHo rpa*kaAaHCKOMY npasy, «06beKTaMM JOTOBOPOB MOTYT ABAATLCA TO/b-
KO CBOOOAHO OTUY)XAAEMble UM NepexogAlme OT O4HOTO YaCcTHOMO /MU K APYroMy B PamKax 3aKOHHOW CAENKM
BeLI.I,M»Z. Taknum obpasom, B AOrOBOPE O CYPPOraTHOM MaTepUHCTBE PeHEHOK PaccCMaTpMBAETCA Kak MaTepuasibHoe
6n1aro, 06BEKT TOProBOM CAENKM.

BblHalIMBaOLLAA Ke pebEHKa KeHLWUHA BbINOAHAET GYHKLMIO MallWHbI, apeHayeMoi Ha nepuoa, pa3suTua nioaa —
WMHKybaTopa. 3HaMeHUTbIN AeTcKkuit ncuxonor aoktop Jin Canbk (Lee Salk), yyactBoBaBlWIKMI B Aene o «mnageHue M»
(Baby M), koTopoe B 1998 roay paccmaTpusanoch B BepxoBHOM cyae LWiTaTa HbIO-,ﬂ,)KepClds, 3TOT GaKT OTKPbLITO MpU-
3Han. Ha cyae oH notpeboBan 3anncatb, 4To 6e3aeTHble Cynpyrn-ucTLbl HAHUMANU He CYPPOraTHYO Mameb, a Cyppo-
raTHYH Mameky.

C *KEHLWMHOW M pebEHKOM 06pPaLLatOTCA He KaK C KMBbIMW N0AbMMU, @ KaK C Belamu. ITO C O4EBUAHOCTbIO NPOTUBO-
peuunT, roBopsA cnoBamu Bceobuyen aeknapaupym nNpas YesoBeKa, NPMU3HAHUI0 AOCTOMHCTBA, NPUCYLLErO BCEM YeHaM
yesnoBeyeckoi cembu. ObpalleHne C IAbMU KaK C BEWAMWN — OTAINUYNTEIbHAA 0COBeHHOCTb pabcTBa M paboTopros-
.

Mo AOroBOPY O CyppOraTHOM MaTEPMHCTBE KeHLMHa CAAET B apeHay CBOE Teno (Man, No KpalHel mepe, ero 4acTb,
MaTKy). A caada B apeHay cobCTBEHHOrO Tesla — 3TO OT/IYUTE IbHasA 0COBEHHOCTb MPOCTUTYLINN.

Bcé 3To HaBOAWT Ha MbIC/Ib O B3aMMOCBA3MN CyppPOraTHOro MaTePUHCTBA U TOprosan ntoabmn. CypporaTHoe maTepuH-
CTBO, BbICTaBNAEMOe KaK 6eCKOpbICTHbIN A06POBO/bHbIN aKT, KaK cnocob MeauUMHCKOM BCMOMOraTeNbHoN penpo-
AYKUMU YenoBeKa, No3BoAstoWwmMin 6ecniogHbiM Napam UmeTb AeTel, Ha Aefe OTKPbIBAeT 40POry BCEBO3MOMKHbIM
3n10ynoTpebaeHnam, TaKk Kak B HEM He 3a/10XKeHO YBaXKeHWe YeI0BEYECKOro AO0CTOMHCTBA.

MoCKoNbKY B MeXAyHapOAHOM 3aKOHO4ATeIbCTBE NOJIOXKEHMA O CyppPOraTHOM MaTepUHCTBE NOoKa ewe OTCYTCTBYHOT,
Ham npeacrtaBaAeTca HEO6XOAMMbIM CCblNaTbCA Ha UHblE MeEXAYHAPOAHble A0roBopa, NpMMeHUMbIE K CXOO4HbIM CU-
Tyaunam.

! Onpepenenue us ctatbn 1101 AGBMUHUCTPATUBHOIO Kogekca PpaHuuu.
? Cratbn 1128 AOMUHUCTPATMBHOIO Kogekca PpaHumuu.

3 MwucTtep 1 muccuc Yantxes, 3ak104nan ¢ mMuctepom n muceuc LLitepH cornawerne, cornacHo KOTopomy muccuc Yantxen Ao K-
Ha 6blna NPONTK NpoLeaypy UCKYCCTBEHHOTO OCEMEHEHMUA cnepmon mucTepa LUtepHa u 3aTem nepegatb cynpyram LUtepH 3ava-
TOro TakMM obpasom pebéHKa. B KOHLE KOHLOB, MUcCUC YailTxes 3axoTena OCTaBUTb PebEHKa M 0TKasanacb OT OFOBOPEHHOrO
BO3HarpaxaeHus. Mocne yepeabl NCKOB pelueHnem oT 3 ¢espana 1988 r. BepxoBHbIN cya wrtata Hoto-[)Kepcu aHHyMpoBan
[0roBOp CypporaTHOro maTepuHCTBA, HO nepesan pebéHKka nog oneky cynpyros LLUtepH ¢ ycnosuem, 4to muccuc Yantxes byaer
MMeTb NpPaBo nocelaTb pebEHKa.
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3auatme pebéHka npoucxoauT AMbo B yTpobe cypporaTHOW matepu MOCPeAcTBOM MCKYCCTBEHHOIO OCeMeHeHMs
cnepmMmoin 3akasuuka-oTla UauM goHopa (4To AenaeT eé reHeTUYeckon M Buonoruyeckon maTepbio pebéHka), nmbo
BOBHE, METOAO0M 3KCTpaKopnopanbHoro onnogotsopeHus (3KO), ¢ nocneayowmm nepeHocom onaoao0TBOPEHHON
ANLEKNETKN B MaTKy recTallMOHHOrO Kypbepa. B nocnegHem cnydae Ans onioAoTBOPEHUSA MOFYT MCMO/1b30BaTbCA
rameTbl 060MX poauTeneii-3akasunKkos, 04Ha 3aKasumMKka M ofiHa AOHOPaA, AU U Te, U Apyrue AOoHOPCKUe. Y poXKaEH-
HOro B pesy/sbTaTe nogobHoM Npoueaypbl pebEHKa MOXKeT bbiTb BNAOTh A0 LWECTU poauTeneit: reHeTmyeckaa maTb
(noHOp AMLEKNETKM), reHeTUYecKkuii oTel, (AOHOP CNepMmbl), recTalMOHHbIN Kypbep, eé cynpyr (cornacHo npesymn-
UMM OTLOBCTBA) M, HAKOHELL, CYNpPYyrn-3akasumnkm.

A. Esponelickoe 3aKOHOOamenbcmeo

3anpert Ha cypporaTHOe MaTepPUHCTBO

B 6onbluMHCTBE CTPaH, TakMxX Kak ®PpaHums, Nepmanua, Utanua, UcnaHua n duHaaHaua, cypporaTHoe mMaTepuHCTBO
NpPAMO 3anpeLLeHo, cpean NpPoYero, 3aKoHaMu O CTENEHM POACTBA U UCKYCCTBEHHOM onaoAoTBopeHuMn. Cam ¢dakT
nogo6HOro 3anpera HUKaK He CBA3aH HU C TeMm, «MbepasibHasa» 3TO CTpaHa UM «KOHcepBaTUBHAA» (MOCKOJIbKY K
TOW »Ke rpynne oTHOCATCA M cTpaHbl Tuna Hopserun, Wseunn, Asctpuu, LLsenuapumn, boarapum, Monbwn n NpnaH-
Auun), HU € Tem, paspelleHo nu B Heilt DKO. K npumepy, B Nepmanunm n Utanum KO ¢ ncnonb3oBaHWEM AOHOPCKOM
cnepmbl 3anpeweHo, a Bo PpaHumnm — paspeLleHo.

Ho, ma)ke HeCMoTpsA Ha To, YTO B BOJ/IbLIMHCTBE E€BPONENCKMX CTPaH CypporaTHoe MaTepPUHCTBO 3anpeLleHo, MmeeT
MECTO OLLYTMMOE AaB/IeHME Ha 3aKOHOoZaTe el C Le/Ibio ero Jerasm3aumnm, 1 BO MHOMMX CTPaHax y>Ke BHOCU/INCh Ha
o6y aAeHNe COOTBETCTBYIOLIME 3aKOHOMPOEKTbI.

TepnuMoCTb K CyppOraTHOMy MaTepPUHCTBY

B HeKoTOpbIX CTpaHax TMna benbruun, HuaepnaHaos v [aHum cypporaTHoe MaTepPUHCTBO, XOTA U NPAMO He paspelue-
HO, TEM HEe MeHee, AI0MNYCKaeTCsA NoCPeACTBOM MCKYCCTBEHHOMO OMA0A0TBOPEHMA N 3aKOHOAATE/IbCTBA O Peryimpo-
BaHMM €ro UcxoaoB. KOpManMyeckn cynpyrm-3akasumKkn CTaHOBATCA NPUEMHbBIMU POAUTENAMM, HO OT HUX (NO KpaliHel
Mepe, 04HOro U3 HKUX) TpebyeTca A0Ka3aTb GaKT reHeTUYECKoro poacTea ¢ pebéHKom. Kommepueckoe cypporaTHoe
MaTePUHCTBO 3amnpeLLeHo, HO MOBCEMECTHO (3a uckatoueHnem [laHnn) aonyckaetca KOMNEHCaLmMsa pacxoaoB Ha Bbl-
HalMBaHWe pebéHKa. [loroBopbl O CypporaTHOM MaTEPUHCTBE CYMTAIOTCA HE MMEIOLLMMM UCKOBOW CUJIbI, TaK YTO ec-
JI KEHLMHA-KYypbep peLlaeT ocTaBmTb pebéHKa, 3aCTaBuUTb €€ 0TAaTb ro 3akasumnkam Mo cyay HEBO3MOXHO.

B EBpocoto3e cypporaTHoe MaTePUHCTBO NPAMO pa3peLleHo TONIbKO B ABYX CTPaHaX

MepBoW TaKoW cTpaHoM cTana BennkobputaHua. B 1985 roay B Helt 6bla1 NPUHAT 30KOH O coenaweHusx o cyppoaam-
HOM MamepuHcmeae, PaspeLLlatowmnii 3aKkaYaTb He UMEOLLME NCKOBOW CUbl OrOBOPbI O CyppPOraTHOM MaTepPUHCT-
Be, HO 3aMnpeLLaloLLInil OKa3aHNe U PEKNAMUPOBAHNE KOMMEPYECKUX YCAYT MO CypporaTHOMY MaTepuHCTBy. Mo aaH-
HOMY 3aKOHY, MO UCTEYEHUM HE MEHEE LLIECTU HeAe b C POXKAEHUA pebEHKa Cyh MOXKET BbIHECTM «PACNOPANKEHME O
CTeneHu poacTea»: Pe6EHOK NoNyYyaeT HOBbIN CEPTUPUKAT O POXKAEHUN C MMEHaMKN poauTenein-3akasymkos (3aKoH
06 onnod0omeopeHuu u ambpuosaozuu ot 1990 r. B peaakumm ot 2008 r.). BbiHOCHBLIAA pebEHKa KeHLInMHaA BnpaBe
paccumTbiBaTb Ha HebO/bLUYIO KOMMEHCcaumio, Kak npasuno, ot 7000 ao 10000 ¢pyHTOB CTEP/IMHIOB, XOTA €LUE HU
OAMH A0roBop, NpeaycMmaTpMBaBLUMI BObLUYIO CYMMY, CYAOM aHHYAMPOBaH He 6bla. Kakaa-nmbo B3anmocsAsb me-
KAy GakTUYeCKMMM pacxogamu U 06 bEMOM KOMNEHCALMNA HUKEM He bblsla fOKa3aHa, U B PeasnbHOCTM BbINaaTbl 3TU
ABNAIOTCA HY YEM MHbIM KaK BO3HArpaxkaeH1Mem 3a OKa3aHHbIe yCayru.

BTopoit cTpaHoi-uneHom EBpocCOto3a, B KOTOPOK pa3pellaeTcs cypporaTHoe MaTepUHCTBO, aBnseTca Mpeuus. 3aKkas-
Ynubl AONIXKHbI BbITb Mnaawe 50 neT U 6bITb HeCNOCO6HbI BLIHOCUTL PeBEHKA N0 MeAUUMHCKUMM NoKasaHuam. Marte-
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pU-Kypbepbl (M UX Cynpyrn, B Tex caydanx, Koraa aToro TpebytoT obcToaTenbCcTBa) A0XKHbI A4aBaTb NpeBapuTesbHoe
corjlacue Ha BblHallMBaHMe pebEHKa, a COOTBETCTBYIOLLEE pelleHNe cyAa BbIHOCUTCA A0 PoXKaeHuA pebéHka. Bcé aTo
BbI3bIBAET CepbE3Hble NPobiembl C TOYKM 3peHUsA 3aKoHOAAaTeIbcTBa 06 YCbIHOBAEHUU: CTaTba 4 KOHBEHUUU O 3aLu-
Te AeTel U COTPYAHMYECTBE B OTHOLIEHUM MHOCTPAHHOIO YCbIHOBAEHMA U cTaTba 5 EBponeinckoit KOHBEHLUN 06 yCbl-
HOB/IEHMU aeTel (B peaakumm oT 2008 r.) TpebytoT, 4Tobbl poauTenn gasanun cBoé cornacke A4o6poBoaAbHO, B MUCh-
MeHHoI dopme, 1 4Tobbl TaKOBOE corlacue He Bbl10 AaHO 3a BO3Harpa*kaAeHMe UM KOMMNEeHCaUmio Kakoro-anbo po-
Aa 1 He 6bl10 B3ATO Hasag, M YTobbl cornacue maTepu HbI1I0 AAHO TOJILKO Nocae poXKaeHua pebéHka. Kpome Toro,
MeXKAyHapoAHOe 3aKOHOA4ATENbCTBO B chepe YCbIHOBAEHUS 3aMPELLAET KOHTAKTbl MeXay NPpUEMHbIMK U Bronormnye-
CKUMMU CEMbBAMMU.

Bo mHorux ctpaHax BoctouHoi EBponbl, paHee 6biBwMX YacTbio CCCP, a Tenepb BxogAawmx B CoseT EBponsbl, cyppo-
raTHoe MATePMHCTBO, JAXe KOMMepYecKoe, paspeLlleHo 3akoHogaTenbHo: B Poccnmn, YKpanHe, ApmeHuun, Mpysum u

A3ep6ai/’|,u,maHe4. Ha YKpauHe, B NpoTMBONONOXHOCTb Poccuu, poauTenn-3akasumku (No KpalHel mepe, OAuH U3
HUX) TEOPETUYECKM AO0NKHbI OKa3aTb CBOE reHeTUYecKkoe poacTBo ¢ pebéHKom. Kak 1 B Poccun, B yKpanHCKOM cep-
TMdUKaATE 0 poXKAEHUN pebEHKA Cpasy e 3HaYaTCA MMeHa poguTeneii-3akasumkos. B Poccnn maTb-Kypbepa Henb3s
Nno 3aKOHY 3acTaBUTb OTAaTb pebEHKa 3aKa3uMKam, HO, B OT/IMYME OT BCEX ONUCAHHbIX BbIlIE CUTYaLMN, C HEE B TAKOM
CNy4yae MOXKHO B3bICKATb KOMMeHcaumto yuepba. Ha YKpanHe no 3aKOHY cYMTAeTCA, YTO PEBEHOK «NPUHALNEKNUTY
3aKa3yMKam C CaMOro MOMEHTA 3a4aTUA; OCTaBUTb €0 KEHLUMHA-KYpbep He Bnpase. MoCKobKY KOMMepYecKoe cyp-
poraTHoe MaTepPMHCTBO JIera/In30BaHO, XKEeHLMHA-KYPbep MOMKET PacCuUTbiBaTb HE TOJIbKO Ha KOMMeHcaunio GakTu-
YECKMX Pacxo0B M HeaonoJly4eHHOM 3apaboTHOM NiaThl 32 NepMo, BbiHAWLIMBAHUA pebEHKa, HO M Ha NOJIHOLUEHHoe
[AeHeXKHoe Bo3HarpaxkaeHune B 06béme ot 15000 go 100000 aonnapos.

OnATb-TaKK, 3TO HE COOTBETCTBYET MENKAYHAapPOAHOMY 3aKOHOAATEeNbCTBY B cdepe ycbiHOBAEHMA. [loMnmo 3anpeTa
Ha NoJsly4YeHuMe cornacma CypporaTHbIX poauTenen B 0bMeH Ha BO3HarpaxaeHue Uan KomneHcauuio, B ctatbe 32 lMa-
arckoro gorosopa u ctatbe 17 EBponeiickoi KoHBeHUUM 06 ycbiHOBAEHUU aeTel (B peaaKkumum oT 2008 r.) npamo 3a-
ABnseTcs: «HUKTO He A0J/IXKeH NoJlydaTb HeonpaBAaHHY0 GUHAHCOBYIO WM APYIYIO Bbirogy OT AeATe/IbHOCTU, OTHO-
CALLENACA K YCbIHOBNEHUIO».

b. Bo3paxceHusa npasoso20 NopadKa

[oroBopbl 0 CypporaTHOM MaTEPUHCTBE, Kak M Nobble apyrve, Hen3beKHO OTKPbIBAOT BO3MOMKHOCTb CyAebHbIX
TAXO6 (4TO HEOAHOKPATHO M CNYYaNOoCh), MPUYEM AeNa 3TU BECbMa OC/OXHAKTCA CAMMUM MPeaMETOM PacCMOTPEHMS.
OAHOM M3 OCHOBHbIX MPUYMH TAXK6G MO BOMPOCAaM CyppPOraTHOro MaTepMHCTBA AB/AKOTCA C/yYan, KOraa MaTb-Kypbep,
NPUBA3aBLLMUCH K PeBEHKY 32 BpeMsa BblHalLMBAHMSA, NepeayMasa U He XOUeT OTAaBaTh ero poAuTeNsiM-3akasuymkam. B
HEKOTOPbIX CTPaHax TMNa AHFAMM® 3aKOH Ha eé CTOPOHE, B APYrMX, TUNa YKpauHbl Uan MHAUK, HUKAKKUX NPaB Ha pe-
6EHKa 3a Hell He Npu3HaéTca. B amepuKaHckom gene o «mnageHue M» cyf obsasan maTb-Kypbepa (KoTopas TakKe
npuxogunack pebéHKy 6MonorMyeckolt matepbilo) oTAaTh pebéHKa poAauTenam-3aKasuuMKam, HO NpeaocTaBun el
npaso noceleHms. BbiBaeT 1 Tak, YTO NepeaymbIBatOT CaMM 3aKa3uMKM — HanpuUmep, ecaun napa paccraérca eué ao

* Konstantin Svitnev, “Legal regulation of assisted reproduction technology in Russia”, Reproductive BioMedicine Online (2010)
20, 892-894.

> Nop06HbIE AOrOBOPbI HE UMEIOT UCKOBOM CHJIbl, MO3TOMY MaTb-Kypbep He/b3s MO CyAy 3aCTaBuTb nepeaatb pebEHKa 3aKasum-
Kam; C ApYroi CTOPOHbI, 3aKa3uMKa M BUONOrMYECKOro OTLA MOXKHO Mo cyady 06a3aTb oniaynBaTb 06pasoBaHMe pebéHKa: Cm.
cTathio B «[3MAN-M3iA oHAalH» oT 13 anpens 2011: http://www.dailymail.co.uk/femail/article-1376349/As-couple-ordered-
pay-500-month-baby--Was-surrogate-took-baby-money.html.



http://www.dailymail.co.uk/femail/article-1376349/As-couple-ordered-pay-500-month-baby--Was-surrogate-took-baby-money.html
http://www.dailymail.co.uk/femail/article-1376349/As-couple-ordered-pay-500-month-baby--Was-surrogate-took-baby-money.html

EC Z—= CEMEMHAS
L == IOJIUTHKA.pd

e
AWanuTnueckuin uewTp 5

poXKaeHun pe6éHKa6, WN €CNIU TOT POXKAAETCA C BPOXKAEHHbIM aedekTom. ObbeKT goroBopa, pebEHOK, OKasbiBaeT-
CA He HY)KHbIM HM 3aKa3uMKaMm, HU UCNONHUTENAM. He MeHee MHOToYMCAEHHbIe BONPOChbI BO3HUKAIOT B C/ly4Yanx, Ko-
raa Kakue-to npobsiembl BO3HWMKAKOT yXKe Ha CTaguu BblHawuBaHuA. K npumepy, ecam y naoga obHapy:KuBaeTcs
BPOXKAEHHOE 3a6oneBaHne: MOXKHO M 06A3aTb MaTb-Kypbepa caenatb abopt? U, HaNpPOTMB, MOXKHO /X 3aNpPeTUTb

el aenatb abopt B ciyyae, ecan 6epeMeHHOCTb YrpoXKaeT e€ XMU3HM MW 340P0BbI0? " A ecnn pebEéHOK poanncs
MepTBbIM WM NOrMBG BCKOPE Moc/ie POAO0B, Kak CieayeT pa3pelwaTtb Npobiembl C HEUCNONHEHMEM NpeaMeTa A0ro-
BOpa? MaTb-Kypbep BbINOJHWIA CBOE 0643aTeNbCTBO BbIHOCUTL PeBEHKA, HO POAUTENN-3aKA3UMKM CBOE MNPABO ero
3a6paTb He oCyLWecTBUAN. [JOKHbI 1N OHW BbINAATUTb OrOBOPEHHYIO cymmy? v ecnn cymma yxKe 6biia Bbinaave-
Ha, [O/IKHA /1N XKEHLLMHA-Kypbep eé BepHyTb?

B cnyuae ke mexayHapoAHOro CypporaTHOro MaTepUHCTBA BO3HMKAIOT HE MEHee MHOroYMc/IeHHble Npobaembl 13-
3a pasHUUbI B 3aKOHOAATENbCTBAX CTPaH, B 0CO6EHHOCTN 3aKOHOAaTe/IbCTBa O POACTBE U HAaUMOHaNbHOCTU. Bcé aTo
BbIHYAWNO [aarckyio KOHQEepeHUMto No MeKAyHapogHOMY YacTHOMY MpPaBy YAEAUTb 3TOMY BOMPOCY OTAEeNbHOe

BHUMaHMe’. K npumepy: B CTpaHe, r4e CYpporaTHoe MaTePUMHCTBO pPaspelleHo, poautenamm pebEHKa no 3aKoHy
NPW3HaOT Cynpyroe-3akasunKkos. Mpu 3Tom B Apyroi cTpaHe (Hanpumep, PpaHumMmM) peleHne 3To He ByaeT MMeTb
CWUJIbl, TaK KaK MPOTMBO3aKOHHbIM ByZeT cYMTaTbCA U CyppOraTHOE MAaTEPUHCTBO, U Aaxe (B ciyyae, ecim 3T0 bbina, K
npumepy, roOMOCeKcyasibHasA napa) cama BO3MOMKHOCTb MPM3HAHMUA KOHKPETHbIX 3aKa3uMKOB poauTensmm (xoTa B Ka-
MdopHMM, Hanpumep, 3TO BO3MOXKHO). [Ns 3TUX CTPaH OTKa3 MpM3HaBaTb POACTBO B C/y4yae CypporaTHOro maTe-
PUHCTBA — €AMHCTBEHHbIM 3 EKTUBHBIN CNOCO6 OTKA3aTbCA OT 3TOM NPAKTUKM U yAep!KaTb CBOMX FpaKaaH OT Nonbl-
TOK NpMberHyTo K NOMOLLM CyppOraTHbIX MaTepei 3a pybexkom. Ecnm rpaxkgaHcTBo pebE&HKa 3aBMCUT OT FpaKkaHCTBa
poguTenei, B cayvyae JOroBopa O CypporaTHOM MaTePUHCTBE YCTaHOBWUTb TAKOBOE CTAHOBWUTCA HEBO3MOMKHO. ITO
nvwaet pebéHKa U rparkaaHCTBa, U POAUTENIEN, YTO C OYEBUAHOCTLIO ABAETCA HapylleHMem ero npas (CT1T1. 7 n 8
KoHBeHUMKM 0 npasax pebéHKa). MomelwaTtb paspeLleHnto 3ToW NPobAeMbl MOXKET U UMMUTPALMOHHOE 3aKOHO4a-
TENbCTBO: K MpMMepY, B BeNMKoBpUTaHMM «pacnopsKeHWe O CTENEHM POACTBAY» MOXKET ObITb BbIAAHO TONbKO B CNY-
Yyae, ecnm pebEHOK HaXxoA4MTCA HA TEPPUTOPUM CTPaAHbI, OLHAKO BBE3TM €r0 Ty/a MOXHO, NLLIb JO0Ka3aB CTEMEHb POA-
CTBa C POAUTENAMM-3aKA3UNMKAMMU.

B 6yayuwem, Korga pebEHoK, poXKAEHHbIM NO A4OroBOpYy O CYyppOraTHOM MaTePUHCTBE, MOB3POCAEET, 3TO 06CTOATE 1b-
CTBO HaBepHAKa CNpPOBOUMPYET TAXKObI N0 NOBOAY HEUCMONHEHMA €ro MHOTOYMCAEHHbIMU «POAUTENAMMUY (3 BO3-
MOXHO, Aaxe n «babylkamn» C «aeayLiKammn») CBOMX 06A3aTeNbCTB OTHOCMTE/IbHO €ro CoAepXKaHus, a TakKe Ha-
cnepctBa. Bo3amorKHO, 3TO TaK:Ke NpuBeAET K MCKaM NPOTUB CBOAHbIX 6paTbeB M CECTEP, UAN KOHDAMKTAM B MHbIX
chepax — K npumepy, B BONPOCE O HeAONYLEHUM BPAKOB MeXKAY KPOBHbIMU/CBOAHBLIMU UAU NPUEMHBLIMKU BpaTbaMmm
n céctpamu. Hepasbepumxa, B KOTOPOMN B AaHHbI MOMEHT HAaXOAMUTCA 3aKOHOAATE/IbCTBO O CTEMeHU POACTBa, HeMs3-
6eXKHO NpUBEAET K BecuncieHHbIM NPaBOBbLIM CrOpPam.

® Peub naET o cynpyrax us AnoHuun, «3aKasaswnx» pebéHka B MHAUKM 1 3aTem NOAABLUMX HA Pa3BOJ,; B KOHLLE KOHLOB pebéHKa
npuHAna «b6abylKka», maTtb 3akasuunubl: Baby Manji Yamada vs. Union of India and Another, Judgments Today 2008 (11) Supreme
Court 150. KpaTKkoe M3/10XeHWe Aena MOXHO NpounTaTh no agpecy http://www.lawgazette.com.sg/2009-3/regnews.htm.

7
B CLUA norosopbl CypporaTHOro maTepuHCTBa (Kak, Hanpumep, B «esie 0 MaageHue M») oroBapmBaloT BCe BO3MOMKHbIE CUTya-
unu:

http://www.gale.cengage.com/free resources/whm/trials/babym.htm.
8 u

Private international law issues surrounding the status of children, including issues arising from international surrogacy ar-
rangements,” ot mapTa 2011, goctynHo no agpecy http://www.hcch.net/upload/wop/genaff2011pdile.pdf.



http://www.lawgazette.com.sg/2009-3/regnews.htm
http://www.gale.cengage.com/free_resources/whm/trials/babym.htm
http://www.hcch.net/upload/wop/genaff2011pd11e.pdf
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Il. MPAKTUYECKWUE NOCNEACTBUA

A. lMpakmuyecKue nocnedcmeus 0n1a demeli.

NHTepecbl pe6éHKa

B 3aKoHOZaTENbLCTBE OTAE/NbHbIX CTPAH, PAaBHO KaK M B MeXAyHapoAHOM 3aKOHOAATe/NbCTBE, MEPUIOM BCErO, YTO
OTHOCUTCA K ETAM, ABAAIOTCA MHTepeckl pebéHKa. Mo3aTomy, KaK rnacuT ctatba 3 KoHBeHLMM 0 NpaBax pebEHKa, «Bo
BCEX OEUCTBUAX B OTHOLIEHMM AETel, He3aBUCMMO OT TOro, NPeANnPUHUMAIOTCA OHU FOCYAAPCTBEHHbIMM UAWU YacT-
HbIMW YYPEKAEHUAMM, 3aHMMAIOLLMMMNCA BOMPOCAaMM COLMANbHOTO obecneyeHus, cyaamu, agMUHUCTPATUBHbBIMM
WY 3aKOHOAATE/IbHBIMW OpraHamu, NepBooYepesHOEe BHUMaHMeE yaenaeTcs Hanaydwemy obecneyeHunto MHTEpecoB
pebEéHka».

Takum obpasom, Tema CypporaTHOro MaTepmMHCTBA He3amMea/IMTENIbHO BbI3bIBAET BOMPOC: A CYXKUT /M 3Ta NPAKTUKA
MHTepecam pebéHKa? B nHTepecax 1M pebEHKa, YTo Ha Hero 6yayT NpeabaABAATbL CBOW NpaBa NATEPO UM AarKe wec-
Tepo B3poCabiXx? B MHTepecax M pebéHKa C poxaeHUs bbiTb pas3iy4éHHbIM CO CBOEM MaTepbto? B nHTepecax nu 6y-
Aywunx cobCcTBEHHbIX AeTel MaTepu-Kypbepa BUAETb, Kak MaTb pacrnopagmnace nx 6patom maum cectpoit? Bonpocsl
3TW y»Ke camuMm PpaKTOM CBOEM NOCTAaHOBKW BbI3bIBAlOT OTPULLATE/IbHbIM OTBET.

M cHoBa, cornacHo KoHBeHLMM 0 nNpaBax pebEHKa, «rocyaapcTBa-y4acTHUKM 06A3YI0TCA yBaxKaTb NpaBo pebEHKa Ha
COXpaHeHWe CBOeN UHAMBMAYANbHOCTMY» (CT. 8). B Helt yTouHAETCA, YTO UHAMBUAYANbHOCTb BKAKOYaET B ceba rpax-
JAHCTBO M TO, YTO PEOEHOK MMEET «HACKOJIbKO 3TO BO3MOXKHO, NMPaBOo 3HaTb CBOUX PoAUTENEN U NPaBO Ha ux 3aboTy»
(cT. 7).

Hanuume poguteneit — HeoTbemnemas 4acTb MHAMBUAYANbHOCTU. BO MHOXeCTBe CTpaH, B TOM YMC/le eBPONencKux,
dbammnnna oTua ABAAETCA YacTbio UMeHN pebEéHKa (Takoi-To, CbiH Takoro-t1o). Kak »ke onpeaenntb poaurtenei pebex-
Ka, POXKAEHHOrO NO AOroBOPY O CypporaTHOM maTtepuHcTBe? KTo oHM? Ha 3BaHMe oTua M MaTepu Nno oT4e/IbHOCTU
npeTeHAyoT BNAOTL A0 TPEX KaHAnAaaTos. Kpome Toro, B ciydasax Tvna KO MAM UCKYCCTBEHHOTO OCEMEHEHMA A0-
HOPCKOW CepmMoii, lIOHOPbI FaMeT YacTo aHOHWMHbI. B pe3ynbTaTte, pebéHKa NULLAT 3HAUYUTENIbHOW COCTaBAAIOLLLEMN
ero uHaMBMAyanbHoCTU. Pe6EHOK CTpadaeT OT 3TOr0 M Noayvac UCMbITbIBAET NMCUXONOTUYECKue I'IpO6/'|€MbI9. Nmes
poauTenei, pebEHOK MOXET NpeacTaBnATb cebs YacTblo ceMeliHoro Apesa, YTo B C/lydae 04eBUAHOrO HECOOTBETCT-
BUA C 6BUONOMMYECKON peanbHOCTbIO cAenaTh 3aTPYAHUTENbHO.

CypporaTHoe mMaTepMHCTBO MO ONpeae/ieHMIO 03HAaYaeT, YTO MaTb OTKa3blBaeTCcA OT pebEHKa nocne poLoB M nepeaa-
€T ero poauTento AN poauTensim-3akasumkam. NMogobHoe pasnyyeHne NPUUMHAET CTPAAAHUA KaK HOBOPOXKAEHHO-
MYy, TaK U MaTepu-Kypbepy. B CLUA areHTcTBa No noabopy cypporaTHbIX MaTepei NPeaoCcTaBAAoT cneumanbHyto ncu-
XOJIOFMYECKYIO NOAAEPHKY U FPYNMOBYO Tepanuio A4 TOro, YTobbl NOATOTOBUTL MX K Pas/ydeHuto ¢ pebEeHkom (nam
NOMOYb CNPaBUTLCA C €ro NOoCAeACTBUAMM). HKeHLWMUHbI-KYpbepbl, YTOBbI 3aWMTUTL ceba, AeprKaT onpenenéHHyo
NCUXONOTMYECKYIO ANCTAHUMIO OT cOBCTBEHHOrO pebEHKa, cTapatoTca n3bexkaTb «BOBNEYEHHOCTU» B NPOLECC BbIHA-
wisaHma™’, MeKay Tem, uccnegosaTenn BCeraa roBOPUAM O TOM, HACKO/IbKO BaxHa GOpMUPYIOLWLAACcs BO Bpemsa
6epeMeHHOCTHM CBA3b MeXAy MaTepblo N pebEHKoM. Pe6EHOK YyBCTBYET aMoLMM MaTepu. HEBO3MOKHO, YTOBbI, Ha-
X0A4AChb B yTpobe maTtepu, rae CBs3b C Hel A0/KHA bbina Obl 6bITb HaMbosee CUNbHA, OH He OLLyLLaa 3TOKM OTCTpa-
HEHHOCTU 1 He cTpagan. TpyaHO NpeacTaBuTb, YTOObI 3TO HE OKa3biBao NarybHoe BO34enCTBUE Ha ero passutue.

° Cm., k npumepy, http://www.anonymousfathersday.com/.

% Hazel Baslington, The Societal Organization of Surrogacy: Relinquishing a Baby and the Role of Payment in the Psychological
Detachment Process, 7 J. Health Psychol. 57,63 (2002).


http://www.anonymousfathersday.com/
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BeccnopHo, MHorMe U3 0603HauYeHHbIX NPO6/1eM NOXOXKM Ha Te, C KOTOPbIMW CTa/IKMBAtOTCA AETU NPUEMHbIX poauTe-
nei. Tem He MeHee, Le/ib YCbIHOBAEHUA — UCMPABUTb CYLLLECTBYHOLLYHO Npobaemy M nogaputb PebEHKY ceMbto — npe-
cnepnyet ero e uHTepecbl. CypporaTHOE e MaTepMHCTBO, HAaNnpoTMB, O3HAYaeT Co3HaTe/IbHOe Co3Z4aHMe NUCXOAHOM
npobaembl pagu yAOBAETBOPEHUA KeNAHUIM B3POC/bIX, YTO CAMO MO cebe BbI3bIBAET CEPbE3HbIE COMHEHMA B 3aKOH-
HOCTM nogobHoro akta. Bonee Toro, B c/lydae CypporaTHOro MaTePUHCTBA CUTYaLMa HaMHOMO CNOXKHee, YemM Mnpu
YCbIHOB/MIEHUW, B YACTHOCTM NOTOMY, YTO 3a4acTylo B [€/10 OKa3bIBaAlOTCA 3amellaHbl 4OHOPbI rameT, U B Nt0bol cu-
Tyaumu npucytcTeyeT ¢pakTop cBoboabl BoaK. [leTam 60/IbHO CMOTPETb Ha MUP, 3HasA, YTO GaKT UX Nepeaadn 13 pyK B
PYKM 6bl1 OFOBOPEH 3340110 A0 UX POXKAEHMA, U UYTO OHU BoobLLEe Bbln 3a4aThbl CNeunanbHO AN Toro, YTobbl nepe-
4atb (Mn gaxke npoaatb) MX KOMY-TO APYroMy; MU OHM UCMbITbIBAIOT CUbHENLee YyBCTBO 6ECNOMOLLHOCTU U He3a-
LWNLWEHHOCTU OT MbIC/IU, YTO BCE B3POC/Ible, KOTOPbIE A0/IXKHbI O HUX 3a00TUTLCA, HAYMHaA C UX CODCTBEHHbIX maTe-
pei, 06pallaamcb C HUMKM Kak C TOBapOM.

LLINPOKO M3BECTHO, YTO AETU NMPUEMHbBIX POAUTENEN UCMBITLIBAIOT ONpeaeEéHHble NCUXonornyeckme TpyaHoctu. Mo-
CTeneHHo noasnAlTcA paboThbl, ocBewatowme BamaHMe KO Ha geTtelt, 3a4aTbliX 3TUM METOA0M; B CKOPOM BpeMeHU
Y4YEHble HayHyT OOHAPYKMBATL TE e Camble MCUXOJOTUYEeCcKMe NOCNeACTBUA U Y AeTel, POXKAEHHbIX C MOMOLLbIO
CyppOoraTHoro MaTePUHCTBA, HO TOJIbKO Yy NOCAEAHMX OHU ByayT ycyrybneHbl Tem GakTOM, YTO MexXaHM3M cypporaT-
HOrO MaTEPMHCTBA HAMHOTIO C/IOXKHee ycbiHoBAeHMA 1 KO 1 coBmellaeT B cebe yepTbl 06enx 3TUX NPaKTUK.

YuéHble TaKKe BbICKa3blBalOT ONaceHns o0 TOM, YTO CypporaTHoe MaTepmUHCTBO NarybHoO CKasbiBaeTcA Ha COBCTBEHHbIX
AEeTAX MaTepu-kKypbepa. Y HUX MOXKET B BbipaxKeHHON dopme NpoABAATbCA BECNOKONCTBO M YYBCTBO HE3aALLULLEHHO-
CTM OT OCO3HaHUSA TOrO, YTO C HUMK MOTIM MOCTYMUTb TOYHO TaK e — NoA06HO TOMY, Kak HeKoTopble AeTH, YbAa MaTb
cosepuwana abopTbl, CTPaAAIOT OT KCUHAPOMA BbIKMBLIEro». OUeBUAHO, YTO rMaBHOW Le/Iblo NPaKTUKM CYPPOraTHoro
MaTepUHCTBa ABNAIOTCA BOBCE He MHTepechl pebEHKa.

Toprosna getbmu

Kommepuyeckuit forosop CypporaTHOro MaTepuHCTBA, a 33a4acTylo U HEKOMMepYecKan ¢opma TaKoBOro LOrosopa,
ABNAIOTCA COrNalleHnem, No KOTOpomMy pebEHOK nepenaéTca OT MaTepu-Kypbepa poauTensamMm-3akasyunmkam B obmeH
Ha BO3HarpaxgeHue Uan UHyto Bbirody. O4HAKO COrNacHO MYHKTY «a» cTaTbh 2 PakyNbTaTUBHOrO NPOTOKOAA K KoH-
BEHLMWN O NpaBax pebEHKa, KacatoLLerocs TOProBan AeTbMU, AETCKOM NPOCTUTYLMU U AETCKOM nopHorpaduun, «top-
roBns AeTbMM O3HaYaeT /IlobOM aKT UAKN CAENKY, NOCPEACTBOM KOTOPbIX PeBEHOK nepenaérca AbbiM ANMLOM UK
N0b6oi rpynnoi avu, gpyromy AnLy WAW rpynne Auu, 3a Bo3HarpaxkaeHuwe nam noboe MHoe BosmelleHne». Takum
06pasom, NpaKTMKa CypporaTHOro MaTepPUHCTBA ABHbIM 06pa3om BXoauT B chepy TOProBan AeTbMMU, 3aMnpeLL,EHHOM
MeXAYHapOAHbIM 3aKOHOAATE/IbCTBOM, €CN NPUHUMATL B PAcYET KOHBEHUMIO O 3anpeLeHnn n HemegeHHbIX Me-
pax Nno UCKOPEHEHWUIO Hamxyawnx ¢opm AeTckoro Tpyaa (Ne182) MexayHapoaHoW opraHM3aunm Tpyaa.

JocTaTo4HO HENPOAOIKUTENIbHOTO NOUCKa NO ceTn UHTepHeT, 4Tobbl ybeamTbca B TOM, YTO PbIHOK YCAyr cypporaT-
HOro MaTePUHCTBA Pa3pPacTaeTcA: COTHM KAMHUK M areHTCTB NpeasiaraloT CBOW YCAYTU 3a TY UAN UHYHO GUKCUPOBAH-
HYIO Unn nnasawowyto cymmy. B CLUA kaneHT gomkeH 3annatutb ot 100000 go 150000 gonnapos; B Poccum nam Ha
YKpanHe — NnpMMepHO NON0BUHY, a B MIHAUW — 4eTBepTb 3TOM cymMbl. HeKoTopble npeanpuHumaTtenu 6es 3aspeHus
COBECTU PEKNaMMUPYIOT YCAYTU «BIOAKETHBIX» MaTepel-KypbepoB M NpeasiaraloT pasHble LieHbl Ha NoCTaBasemble

o o 11
MU ANLLEKNETKUN B 3aBUCMMOCTU OT TOro, KaKkoBa BHEWHOCTb XXEHLWWNHbI-O0HOPa — UHOUNUCKAA Uan eBponeonaHan

" http://www.artbaby.in/ivf-packages/.



http://www.artbaby.in/ivf-packages/

EC Z—= CEMEMHAS
L == IOJIUTHKA.pd

e
AWanuTnueckuin uewTp 8

Mo npumepHbIM NoAacyétam, rogosBoit 060pOT PbIHKA YCAYr MO penpoayKuumn Yyenoseka B MHanm goctur 400 mun-

12 13
nnoHos ™, a B CWA - 6,5 munnmnapaos gonnapos

Mpw 3TOM NpecTynHble coobLecTBa, 3aHMMalOWMECH NPoAaXKen AeTel, CyLLeCcTBYIOT OTHIOAb HE B OA4HMUX TOJIbKO pas-
BMBatowWwmxca ctpaHax. Jletom 2011 roga npectynHas ceTb no Toprosne AeTbMu bbiia packpbita B CLUA — opraHusa-
TOpPaMM OKas3asiMCb HOPUCTbI, 3aHUMaBLUMECS AETbMM, AKOObI 3a4aTbiMK AN1A BNOC/NEACTBUM NepeaymMmaBlUmX poauTte-

o .. 14
Nen-3aKka34ymkoB. LleHy 3a ogHoro Takoro pebéHKa oHM HasHa4vanum B 100000 gonnapos

Yrpo3a opraHM30BaHHOM TOProBAWN AEeTbMW U Cy4an peasibHOro HACUAUA Hag HUMM — He BbiMbicen. HeckonbKko net
Ha3ag B CLLUA 6bin cnyyait, Korga HeXXeHaTblil My»KUMHa Npnobpén pebEHKa y cypporatHoit matepu: pebéHoK nornb
LWeCTb Heaenb CNyCTA B pe3ybTaTe He NpeKpaLLaBLInXCA no6oes™ . Hy»KHO N1 HAaNOMWHATb, YTO COrnacHo cratbe 36
KoHBeHUMKN o npasax pebéHKa «rocynapcTBa-y4acTHUKM 3alMLLatoT pebéHKa oT Bcex Apyrux Gopm aKcnayaTaumu,
HaHoCALLMX ywepb ntobomMy acnekTy 61arococTonHmsA pebeHKa»?

b. MpakmuyecKue nocaedcmeus 019 HeHWUH

MpaBa XeHLWuH

MepBbl1 BONPOC, BO3SHUKAIOLWMI B CBA3M C AOrOBOPAaMM CYPpPOraTHOrO MATEPUHCTBA, KacaeTca f06pOBObHOCTU CO-
rnacma maTepu: ecim AOroBop KOMMEPYECKUN, COr/lacMe maTepu He MOMKET CYUTaTbCA NOAJNMHHO A06POBO/bHbLIM,
T.K. JKEHLIMHA HyXAaeTca B AeHbrax (3ayacTylo Ha cofeprkaHue cobCTBeHHOM cembu). B MHAUM, BbIHOCUB OAHOrO
TONbKO PeBEHKaA, KEeHLMHA MOXKET NOJlYYNTb CyMMy, BNAOTb A0 10 pa3 npeBocxogAallyo rofoByto 3apnaaTty cobcT-
BEHHOTO N\ymale. B nogo6HbIX ciydanx corfacne ¢ 04eBUAHOCTLIO ABAAETCA He A06POBO/bHBIM, HO BbIHYXAEHHbBIM B
cny GUHAHCOBbLIX OOCTOATENIbCTB KEHLWMHbI. HO Aaske ecnm TakoBoe U «40OPOBOJIbHO», B PEabHOCTU XKEeHLWUHY
MOTYT noABepraTb SMOLNOHANIbHOMY LUAHTA)KY M JaKke NPUHYKAeHUAM U yrpo3am. MogobHoe yKe NpoucxoanT Bo
dpaHUMM c AOHOPAMM ANLEKNETOK, Kak 3TO YNOMAHYTO B AOKnaae FeHepasibHOM MHCMNEKUUU Mo coumanbHbIM BO-
npocaM17. C HEKOMMEPUYECKMM KE CYpPPOraTHbIM MaTEPUHCTBOM KeNalowWmx BbIHOCUTL pebéHKa ana Apyroro yeno-
BEKa HaxoauTcsa HemHoro. CneacTBMem NogobHOro HECOOTBETCTBMA CNPOCa U NpeaNoXKeHus aBaseTcs AMbo To, 4To
COrNalaTbCsA Ha TAKOWM LIAr NPUHYKAAOT C1ab03aWMLLEHHbIX XeHLWMH, 1Mbo To, YTo «byaylime poauTenn» eayT B
OPYryto CTpaHy, r4e KOMMepPYecKoe CypporaTHOe MaTEPUHCTBO PA3pEeLLeHO, U rae MaTb-Kypbep, BNOAHE BO3MOXKHO,
He 3aLLMLLEeHa 3aKOHOM.

B nogobHbIx cTpaHax BAaAenblibl MHOTOYMCAEHHbIX areHTCTB U KAWMHUK HaxkmsaloTca Ha bepax 6e3geTHbIX nap u
CTpaaaHmMAX c1abo3allMLULEHHBIX KEHLWH.

12 o
3ameTKa K maTepuanam [aarckoi KoHpepeHLuu, cTp. 6.

B Sigrid Fry-Revere, “Funding Embryonic Stem Cell Research,” Genetic Engineering and Biotechnology News, Vol. 27, No. 6,
March 15, 2007, umt. no http://www.cbc-network.org/issues/making-life/egg-donation-and-exploitation-of-women/.

1 Mpecc-penns AnnapaTta deaepanbHOro NPOKypopa HXKHOro cyaebHoro okpyra KaandophHuu, Baby Selling Ring Busted 1 (9

asrycra 2011r.).

Y Huddleston v. Infertility Clinic of America Inc. (20 asrycta 1997 r.) (BepxoBHbii cys wTaTta [eHcUAbBaHMA) —

http://caselaw.findlaw.com/pa-superior-court/1190217.html.

16 o
3ameTKa K maTepuanam [aarckoi KoHbepeHLM.

V' “Etat des lieux et perspectives du don d'ovocytes en France”, ¢espanb 2011, oduumanbHbii Aoknag, ctp. 25

http://www.ladocumentationfrancaise.fr/var/storage/rapports-publics/114000113/0000.pdf. Takke o Toprosae AlLLEKNETKAMM

B CLLA cm. Tenedunbm Eggsploitation, poctyneH no agpecy http://www.eggsploitation.com/.


http://www.cbc-network.org/issues/making-life/egg-donation-and-exploitation-of-women/
http://caselaw.findlaw.com/pa-superior-court/1190217.html
http://www.ladocumentationfrancaise.fr/var/storage/rapports-publics/114000113/0000.pdf
http://www.eggsploitation.com/
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O160p *KeHLWMUH (AOHOPOB U KYpbepos)

KaHamaaTbl Ha pPoab recTalMOHHOIO Kypbepa UAn AOHOPA ANLEKAETKM NPOXOAAT TlLaTeNbHbIM oT6op. B UHAUKM Kpu-
TePUAMM ABAAIOTCA NpPUBJEKaTe/IbHAA BHELWHOCTb, MOKOPHOCTb M 3aBucMmoe PpuHaHcoBoe nonoxkexue. B CLUA noa-
60p KaHANAATOB HAYMHAETCA € 3aN0/IHEHMA BeCcCYETHOro Yncna OI'IpOCHVIKOBlS, roe NoTeHuManbHblA 4OHOP AOJIKHA
OTBETUTb, YeM DO/leNa OHa U Bce YneHbl eé ceMby BNIOTbL A0 6abyluek ¢ geaylwKkamu (B T.4. TO, B KAKOM Bo3pacTe U
OT Yero OHM YMepan) u aagen ¢ TETAMU UM NAEMAHHUKOB C NNEMAHHULLAMM, A TaK¥Ke KaKoW Y BCEX YeHOB eé CeMbM
ypoBeHb 06pa30BaHUA U KaKkaa npodeccua; onucaTb CBOK MOJIOBYHO KM3Hb, My3blKa/ibHblE MAW CMOPTMBHbIE Aapo-
BaHWUA, PENUTMO3HYIO NPUHAANEKHOCTb (BepoucnoBesaHne U cTeneHb PenrmosHocTu), He 3abbiBas Npu 3TOM U O
CBOEW BHELIHOCTU: POCT, BEC, HALMOHA/IbHOE NPOUCXOXKAEHME, LUBET INa3 U BOAOC U T.4,. ANLLEKNETKM MOryT oTOpaKo-
BaTb M3-33 HEYA0BNETBOPUTE/IbHON NUCTOPUN BONE3HM AOHOPA MM NPUBOAOB B NOAUUMIO. HaKoHeL, KaHANAATYPSI
[OHOPOB NpPeacTaBnAloTCcA B BUAE KaTasnoroB ¢otorpaduin, 4tobbl «NOTEHUMANbHbBIE POAUTEAU» MOTAN BblBpaTh
«pebEHKa cBOEM MeYTbl» — MAeasIbHOro MAaL€eHLA, KOTOPbIii Noxoama 6bl Ha HUX CaMUX M YAOBNAETBOPAS BCEM UX
noxkenaHmam. Bo MHOTMX KAMHMKaxX TaK¥Ke npeanaratoT BblopaTb Non pebEHKA ¢ NOMOLLbIO NMPEeMMNIAHTaLMOHHOM
reHeTU4ecKom ,CI,M3FHOCTMKM19. Takum obpasom, ansa poauTenein-3akasymkos pebEHOK NpeBpalLaeTca B TOBAp, KOTO-
pPbI MOYHO BblOpaTb U3 NPeAsIOKEHHOIO aCCOPTUMEHTA, CIOBHO MOAENb aBTOM06W'IH20, 6e3 HeobxoaMMOCTH UC-

21
NbiTbIBATb Heyﬂ,O6CTBa, CBA3aHHbIE C 6epeMEHHOCTbPO n pogamu

HabnawopeHune 3a matepamu

Y106bI MOMKHO ObINI0 YOEeanTbea, YTO PeOEHOK COOTBETCTBYET BCEM 3aAB/IEHHbIM TPebOBaHUAM, BbiHALLMBAOLWAS €ro
MaTb HaxoAMTcA NoJ NOCTOAHHbIM HabnoaeHWem. [lenaeTca 3To No-pasHOMY, KaK Ae/NMKATHO, TaK U NOAYEPKHYTO
npuHyautenbHo. B CLUA, K npumepy, B AoroBopax nogpobHo, MHOr4a BnAOTb A0 OLLYTUMOIO OrPaHUYEHUSA IMYHOM
cBobogbl, ONNUCAHO, YTO MATEPU-KYPbEPY MOXKHO L4EeNaTb UK eCTb BO Bpema 6epemMeHHOCTH, 3 YTO Henb3A. Bo MHo-
rMX CTpaHax NpeacTaBUTENM areHTCTB PeryaspHO NPOBEPAIOT Kypbepa, MHOTAA AaXKe eXefHEBHO MPUXOAAT K Hel
OOMOW, a MeToAdbl MCUXON0TMYECKOM NOAAEPHKKU MOTYT MPeBpalLaTbCa B METOAbl C/EXKU. TakXe U poauTenu-
3aKa34YMKM MOTYT ObITb B NOCTOAHHOM KOHTAKTe C MaTepbio-Kypbepom nocpeactsom TenedoHa uam BU3UTOB, BNIOTb

.. o o 22
A0 BTOPXeHUA B ee YaCTHYH XXNU3Hb U CO34aHNA HE3O0POBOU U ABYCMbIC/IEHHOU aTMOCd)epbl .

MosobHoe HabloAeHNE MOKET AaKke NPEeBPaTUTLCA B OTKPbITbie GOPMbI MPUHYKAEHUA, KOTAA KEHLWMH AeprKaT
BCEX BMeCTe B3anepTu, CJI0BHO Kypul-HecywekK, 06a3yoT cobnoaatb CTPOrUiA pacnopagok AHA M MO PacnucaHumio

. 23
cnaTb M caywaTtb MouapTa, BeAb 3TO TaK NoaesHo aAns pebéxka

18 http://www.egg411.com/download/EggDonorApplication.pdf.

1 Hanpumep: http://www.lasvegasfertility.net/index.html ; http://www.fertility-docs.com/fertility gender.phtml.

® Hanpumep: http://mother-surrogate.com/anketa.html ; http://www.affordablesurrogacy.com/33.html.

1B 10% C/lyYaes K yC/ayram CypporaTHbIX maTepei 06pallatoTca KeHLMHbI, KOTOPble He XOTAT CTaBUTb MO, Yrpo3y CO6CTBEHHYIO
Kapbepy nnn naaHbl Ha 6yayuee nmbo MCMbITbIBATb 60/1b npu poaax:
http://www.ewtn.com/vnews/getstory.asp?number=17113.

*? KaK, Hanpu1mep, B C/lyyae C 3aKasunueil U3 AHIIMM, KOTOPas, No eé COBCTBEHHbIM C/I0BaM, COBCTBEHHOPYYHO OM040TBOPUAA
YKEHLMHY-Kypbepa ¢ MOMOLLbIO CNepMbl CBOErO My»Ka, YTObbl YyBCTBOBaTb COBCTBEHHYHO MPMYACTHOCTb K MpOLLeccy 3a4aTtus;
NPMUYém nosaHee KeHwuHa 06bABMAA ei1, UTO KOHM C Hell BepeMeHHbI», U AaXKe cama HaHOCKUAa el Kpem OT pacTsykek. Cm. cTa-
Tblo «[13Mnn-maiin oHnaH» ot 13 anpensa 2011 r.: http://www.dailymail.co.uk/femail/article-1376349/As-couple-ordered-pay-
500-month-baby--Was-surrogate-took-baby-money.html.

2 http://www.bbc.co.uk/news/world-asia-pacific-12575566.



http://www.egg411.com/download/EggDonorApplication.pdf
http://www.lasvegasfertility.net/index.html
http://www.fertility-docs.com/fertility_gender.phtml
http://mother-surrogate.com/anketa.html
http://www.affordablesurrogacy.com/33.html
http://www.ewtn.com/vnews/getstory.asp?number=17113
http://www.dailymail.co.uk/femail/article-1376349/As-couple-ordered-pay-500-month-baby--Was-surrogate-took-baby-money.html
http://www.dailymail.co.uk/femail/article-1376349/As-couple-ordered-pay-500-month-baby--Was-surrogate-took-baby-money.html
http://www.bbc.co.uk/news/world-asia-pacific-12575566
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JKcnNyaTaumua }KeHLWMUH

Bo Bcex 3TUX CAy4vanax BayKHO /IMLWb COCTOAHME pebEHKa: MaageHel, A0/KeH ObITb Ka4eCTBEHHbIM NPOAYKTOM, COOT-
BETCTBYIOLLMM BCEM KenaHmam poguteneit. C aTol Lenblo HEKOTOPbIE KANMHUKKM B UHAMK TpebytoT, 4Tobbl MmaTepm-
Kypbepbl 33 TPU Heaenu Ao npeanonaraemoin Aatbl poAos 6e3 MeANUMHCKMX NOKasaHUM NIOXUANCE Ha Kecapeso
ceyeHne — 4Tobbl PebEHOK HM B KOEM CAyvae He NOCTpazan Npu poaax M NOoABUACA HA CBET C UAeasbHOW KPyraow
ronoBKon. AAEKBATHOTO MEAMUMHCKOrO COMPOBOXAEHMA MOC/AE TaKUX POAOB HET, YTO YBE/IMYMBAET CMEPTHOCTb
cpeam KeHWmH. MoaobHan NpaKTUKa TaKxKe NO3BONAET COIKOHOMUTb Ha OObEME BO3HarpaxaeHus, Begb HEKOTOPbIM
CYyppOraTHbIM MaTepPAM AeTeN ONNAYMBALOT MO BeECy...

HeHLWWMHbI, KOTOPbIX BbIZBOIUAN C «PEPM NO NPOU3BOACTBY MAALEHLEBY, TAE UX NPUHYXKAAAN BblHAWMBATL AeTel
ONA APYrMX, OMMCLIBAOT, KaK B HEKOTOPbIX AepeBHAX HabMpaloT KeHLWMH-KypbepoB: obewatoT paboTty, HacuAyIoT,
oTbMpaloT NacnopT M CenaT BAaAM OT POAHOro Aoma. Bce NprMémbl A0 04HOMO NOXOXKM Ha Te, YTO UCMONb3YIOTCA Npe-
CTYMHbIMW TPYNMNamM, CNeumanmsnpyowmmMmmcs Ha NPOCTUTYLMU. M3BECTHBI U CBA3M 3TOM UHAYCTPUW C MadUO3HbIMU
rpynnupoBKamu, He To/IbKo B A3nun, HO M B BocTouHol EBpone, xoTa goKa3aTb MX Nogyac HenpocTo.

34ecb NpeacTaBAAeTCa YMECTHbIM HaNmOMHMTb O HEKOTOPbIX HOPMax MeKAyHapoAHOro 3akoHoaatenbcrsa. B cra-
Tbe 7 PUMCKOro cTaTyTa MexayHapoaHOro yroloBHOMO CyAa cpeam NpectynieHnii NpoTue YeNoBeYHoCTH (Npu ycno-
BMM COBEPLUEHMSA UX B BOAbLINX MacwTabax) nepeuncnstorcs nopabolueHne, NPUHYKAEHME K NPOCTUTYLMUU U NPUHY-
antenbHaa 6epemeHHocTb. CTaTbsl 6 KOHBEHUMM O AINKBUAALMM BCeX GOPM AMCKPUMUHALMMN B OTHOLLEHWUM XKEHLLMH
NOCTYNPYET, YTO «roCyapCcTBa-y4aCTHUKM NPUHUMAIOT BCe COOTBETCTBYIOLLME Mepbl, BK/AOYaA 3aKoHoAaTe NbHbIe,
ONA NpeceyeHnsa BCEX BMAOB TOProBAW MKEHLWMHAMKU M KCMIyaTauuMn NPOCTUTYLMM HKeHLWMH». Tpyn aTom cTaTba 3
MpoToKoNa O NpeaynpesKaeHUN U npeceyeHnn TOProsau NoAbMMU, 0COBEHHO KEeHLMHAMMN U AeTbMWU, N HaKa3aHuM
3a Heé, gononHstowero KoHeeHumto OpraHnsaumm O6beanHEHHbIX Haunin NpoTUB TpaHCHALMOHANbHOW OpraHM3o-
BaHHOM NpecTynHocTH, n ctatbha 4 KoHeeHumn Coseta EBponbl 0 NPOTUBOAENCTBMU TOProB/E /0AbMU YTBEPKAAIOT:

«a) “mopeaoens Mdbmu” 03Ha4aem ocyujecmesnsemole 8 YeAax IKCNayamayuu eepbosky, nepesosky, nepeoayy, yKpbi-
8amesibcmeo unau noayvexHue Aodel nymem y2po3ssl cuaoli unu ee NpuUMeHeHUA unu Opyaux opm npuHyHoeHus, no-
XuWeHus, MoweHHUYecmsda, 06MaHa, 3a10ynompebaeHUs 8/10CMbI0 UAU YA38UMOCMbIO 100X eHuUs, Aubo nymem no d-
Kyna, 8 sude naamexceli uau 8b1200, 014 MOAYYEHUA CO2AACUA AUUA, KOHMPOAUPYOUe20 0py20€e AUYo. IKCIAyamayus
8K/KOYAEeM, KAK MUHUMYM, 3KCIAYamayuo npocmumyyuu 8pyaux aAuy uau opyaue ¢opmsl cekcyanbHol sKcnayama-
yuu, npuHydumesnsHsili mpyod unu ycayau, pabcmeo uau o6bi4au, cxodHble ¢ pabcmeom, ModHes0bHOe COCMosAHUe Uu
usesneyeHue op2aHos;

b) coanacue xcepmeabl mopzosnu AObMU HA 3aNAAHUPOBAHHYIO 3KCMAYAMayuto, 0 Komopol 2080pumcsa 8 nodnyHKme
(a) HacmosAweli cmamou, He NPUHUMAeMCcsa 80 BHUMAHUE, ecau 6bla0 UCMoab308aHO A6oe U3 cpedcma 8o3delicmesus,
YKQA3aHHbIX 8 MOONyHKMe (a);»

[axe ecnn B OTAENbHbIX CTPaHaX M CYLLECTBYIOT 3aKOHbI, Hanpas/ieHHble Ha TO, YTOBbl OrPaHMYUTL NpeBpaLLeHne
AeTel B TOBAp M 3alWMUTUTb UX OT 3TOTO, a TaKMKe 3aLUUTUTb KEHLMH OT IKCMIyaTaLmmn, orpaHUYeHUs 3TN JANEKO He
[AOCTaTOUYHbI: B peasibHOCTM KKOMMEHCaLMA» ABAAETCA NAaTOW, Cornacue maTepmn MOoXKeT 6biTb 4aHO No4 AaBAEHMEM
WY BbIHYXAEHHO, U B 1I060M cnydae ¢ pebEHKOM 06pallatoTca Kak C Bellblo, 06bekToM 40roBopa.

MexaHn3amos ﬂpaBOBOVI 3aWnTbl HEQOCTATOYHO, NOTOMY YTO CYppOratHoe MatepnHCTBO Camo no cebe aBnaeTca Ha-
pyweHunem AOCTOMHCTBA Y€/10BEKA, KaK MaTepUn, Tak 1 p66éHKa.

locygapctBa-yneHbl EBponelickoro coto3a n CoseTa EBponbl A0NKHbI pelINTENbHO 3aNPETUTL 40r0BOPbLI CYpPOraTHO-
ro MaTepMHCTBA M OTKa3aTbCA MPU3HaBaTb NOC/AeACTBMA NOAO6HbIX A4OrOBOPOB, 3aK/AOUYEHHbIX 32 py6eXKom, B 0Co-
6EeHHOCTN B TOM, YTO KacaeTca NpM3HaHUA 3aKa3uMKoB poanTensamu. 3to — Hanbonee spPpeKkTMBHbIN cnocob pasybe-
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ONTb CBOMX rpakaaH npuberaTb K ycayram CypporaTHOro MaTepuHCTBa 3a pybekom 1 Tem cnocobCTBOBaTb IKCMNya-
TaLMM KEHLWMH M NpeBpaLLeHu1Io geTel B ToBap.



